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Summary and Introduction

Bell Atlantic respectfully requests that the Commission review and reverse an order of

the Common Carrier Bureau. The issue here concerns the resolution of a multi-year investigation

of Bell Atlantic' s and Pacific Bell's 1993-96 annual access tariffs and how they distributed

sharing among price cap baskets. The total amount of sharing was never an issue in this

investigation. The Commission' s order resolving the investigation specifically directed the

The Bell Atlantic telephone companies C'Bell Atlantic") are Bell Atlantic-Delaware. lnc.:
Bell Atlantic-Maryland. lnc.: Bell Atlantic-Nev,! Jersey. Inc.: Bell Atlantic-Pennsylvania. lnc.:
Bell Atlantic-Virginia. Inc.: Bell :\tlantic-\Vashington. D.C., Inc.: and Bell Atlantic-West
Virginia. Inc.



companies to "correct how they allocate their sharing adj ustments among baskets.,,2 Bell

Atlantic's compliance filing did just that. Nevertheless. that tiling was rejected in the Bureau

order that is the subject of this application. 3

The Bureau acknowledges that ··a corrected sharing allocation for all baskets would mean

that some basket indices should rise if others fall.",4 It nevertheless directed the companies to

disregard that portion of the Commission' s mandate and adj ust only those baskets for which the

indices must be reduced and make no adjustment to baskets for \vhich the indices must be raised.

Such a one-sided "correction" is inconsistent not only with the Commission' s order here, but also

with its price cap regulations and with a proper balancing of the equities in this investigation.

The Commission should therefore overturn the Bureau order and direct the companies to make

appropriate corrective adjustment to all price cap baskets.

I. Statement of the Case

A. Bell Atlantic's Tariff Filings

During the years at issue here, the Commission's rules required Bell Atlantic and other

local exchange carriers ('"LECs") subject to price caps to calculate a single sharing number

annually based on 50 percent of the total regulated interstate earnings above 12.25 percent. Bell

Atlantic's calculation of the total sharing amounts has never been disputed. and the Bureau's

order does not suggest otherwise. Nor is there any question that the full amount of these sharing

1993 Annual Access Tariff Filings. Memorandum Opinion and Order at ~ 39 (reI. Apr.
17. 1997) ("Commission 1993-96 Order"') .

.' 1993 Annual Access Tariff Filings. Memorandum Opinion and Order (Com. Car. Bur.
reI. June 25. 1997) ("Bureau Sharing Order"').
-1 Bureau Sharing Order at f] 17.



obligations already have been distributed to customers in the form of one-time adjustments to

Bell Atlantic' s price cap indices.

Rather. the sole issue in this proceeding is the method used to distribute those sharing

amounts among the various price cap baskets. The Commission' s price cap regulations require

that a sharing adjustment be made in the same manner as exogenous changes. 5 This means that

the allocation of sharing among the price cap baskets must be on a "cost-causative" basis.6 In its

order addressing the 1992 access tariffs. the Common Carrier Bureau directed that this allocation

be performed using the total revenues in each of the various baskets as a proxy for cost. 7 Those

carriers that had not allocated their sharing obligations based upon the revenues in each of the

baskets were required to revise their filings. Significantly, the Bureau specifically recognized

that the impact of its decision would be to lower rates in some baskets and to raise rates in

8others.

Consistent with this order, Bell Atlantic's 1993 annual tariff filing did allocate its sharing

obligation among baskets based upon the revenues in those baskets. In performing its

calculations, however, Bell Atlantic excluded end-user Common Line revenues (also known as

the subscriber line charge or "SLC") from the amount of revenue assigned to the common line

basket. These revenues were excluded in order to comply with Bell Atlantic's understanding of

the cost causation principles applied by the Commission. Specifically. SLC revenues are based

Policy and Rules Concerning Rates for Dominant Carriers. 5 FCC Rcd 6786. 680 I
(1990) ("Price Cap Order'').
6 47 C.F.R. § 61.45(d)(4).

/d. at 4734.

1992 Annual Access Filings. 7 FCC Rcd 4731.4732-33 (Com. Car. Bur. 1992) ("1992
Access Order"). In that order. the Bureau rejected an allocation based on basket earnings.
8

7

~

.'



solely on a forecasted revenue requirement. not on price cap indices or productivity adjustments.')

Because the SLCs are capped and the revenue requirement is set to meet the 11.25% earnings

benchmark, SLCs cannot contribute to earnings above that benchmark. and therefore cannot

"cause" any earnings above the even higher threshold that triggers sharing obligations. II)

Because the SLC revenues in no sense cause a sharing obligation to be incurred. it was Bell

Atlantic's understanding that they should properly be excluded when allocating any sharing

obligation among baskets.

B. The Complaint And Investigation

AT&T objected to Bell Atlantic's exclusion of SLC revenues in its allocation of sharing

obligations among the various price cap baskets. According to AT&T, excluding these revenues

"overstated the sharing amounts, and understated the access rates, for Bell Atlantic's other

baskets." I I AT&T proposed its own "corrected" allocations that increased the amount of the

sharing obligation that was allocated to the Common Line Basket and decreased the amount

p
allocated to the other baskets. -

In response to AT&r s complaint. the Bureau suspended Bell Atlantic's rates for one

day, and then allowed them to go into effect subject to an investigation and accounting order.

9 See 47 C.F.R. § 61.38.

10 See Affidavit of William E. Taylor at 1l~ 8-11, originally filed as an attachment to Bell
Atlantic's Petition For Clarification (filed May 19, 1997) and, for the Commission's
convenience, attached here as Exhibit 1 ('"Taylor AffidaviC).

11 1993 Annual Access Tariff Filings. A1 &1 Opposition to Bell Atlantic Direct Cases at
28 (filed Aug. 24. 1993).
12 [d.



13

The 1993 Order could not be more clear that the Commission \vas evaluating the

distribution of sharing to all baskets and that any adjustment would have impact beyond a single

basket. Indeed. in the very tirst paragraph addressing the issue. the Bureau sets out its

understanding of what was subject to review:

AT&T argues that Bell Atlantic omitted end user revenues from the common line
basket revenues in violation of the 1992 Annual Access Order's requirement that
sharing amounts be distributed among baskets based on their proportionate
revenues. AT&T contends that Bell Atlantic's omission has a substantial etTect
on the allocation ofsharing among baskets. AT&T contends that the
Commission should require Bell Atlantic to reallocate its 1992 sharing amounts.
to adjust the allocation of its 1991 sharing true-ups. and to recalculate its price
cap indices to reflect the change in the sharing allocation. l3

After reviewing the provisions of its 1992 order. the Commission concluded that "there is

sufficient uncertainty to warrant investigation of Bell Atlantic's PCI adjustments:' l-l The

investigation was not confined to a single adjustment to the Common Line Basket. but instead

addressed multiple adjustments that covered all of the baskets.

The investigation continued through the period in which Bell Atlantic was required to file

its annual access tariffs in 1994. 1995 and 1996. Consistent with the approach taken in its 1993

filing. Bell Atlantic again excluded SLC revenues from its calculations to allocate its sharing

1993 Annual Access Tariff Filings. 8 FCC Rcd 4960.4966 (Com Car. Bur. 1993)
(" 1993 Annual Access Order") (emphasis added).
1-1 Id.
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16

17

obligations among baskets. AT&T objected to each of these tilings.l:i In each instance, AT&T

recalculated the sharing amounts allocated to each basket to retlect an upward adjustment in the

amount allocated to the Common Line Basket and a downward adjustment in the amount

allocated to the three remaining baskets. 16

As it had with 1993 tariff filing. the Commission responded to each of AT&Ts

complaints by folding the issue of how the sharing was distributed for each of the subsequent

years into the existing 1993 investigation. 17

Nowhere in the record for all four years was there ever a suggestion -- by AT&T. the

Burea~. the Commission. or any other party -- that Bell Atlantic did not share the correct

amount. Both Bell Atlantic and AT&T were clear that the issue before the Commission was a

question of how the given amount of total sharing should be distributed among the baskets. not

how to determine the total amount to be shared in the first instance.

In 1994 and 1996. AT&T s complaint concerning the allocation of sharing was joined by
one other party. In each instance, the additional party merely referenced the existing
investigation concerning the allocation of sharing among baskets. Neither of these additional
parties ever suggested that the resolution of their complaint would involve an increase in the total
amount shared. 1994 Annual Access Tariff Filings. Allnet Communication Services, Inc.
Petition To Suspend For One Day and Investigate (filed Apr. 26, 1994); 1996 Annual Access
Filings. Sprint Communications Co. Petition to Reject or Alternatively Suspend and Investigate
(filed Apr. 29. 1996).

Attached as Exhibit 2 is AT&Ts calculations excerpted from each of these filings.

1994 Annual Access Filings. Memorandum Opinion & Order. 9 FCC Rcd 3705. 3715
(1994): 1995 Annual Access Filings. Memorandum Opinion & Order. 11 FCC Rcd 5461. 5488­
89 (1995): 1996 Annual Access Filings. \:!emorandum Opinion & Order. 11 FCC Red 7564.
7580 (1996).

6



C. The Commission's Order

In its order concluding the investigation. the Commission found that Bell Atlantic and

Pacific "incorrectly allocated their sharing obligations among the various service baskets:,18

The 1993-96 order does not require that Bell Atlantic recalculate its total sharing obligation (nor

could it since the issue was never raised). Instead. the order requires Bell Atlantic to "correct"

the manner in which it allocated its sharing obligation "among" baskets.

Despite the clear requirement that Bell Atlantic must reallocate sharing "among" the

baskets, and not limit its adjustment to anyone basket. the order introduced some confusion

because the more specific instructions set out at the end of the order spoke only of how to

"implement refunds.,,19 Consequently, to remove any doubt about what was intended, Bell

Atlantic petitioned for a clarification of the Commission's order.2o

D. The Bureau's Order

In the order under review here, the Bureau determined that Bell Atlantic must reduce the

price cap index for its Common Line Basket to account for the previous under-allocation of Bell

Atlantic's sharing obligation to that basket. At the same time, it barred Bell Atlantic from

adjusting the price cap indices for any other baskets to account for the corresponding over-

allocation of Bell Atlantic's sharing obligation to those other baskets. As a result, Bell Atlantic

has begun to refund over $34 million in the current tariff year. 21

18

\9

20

2l

Commission 1993-96 Order at ~ 39 (emphasis added).

[d. See also [d, at Section V.

Bell Atlantic Petition for Claritication Oiled May 19. 1997).

See Bell Atlantic Transmittal ;-';0. 977 (tiled June 30. 1997).

7



In reaching its conclusion. the Bureau did not dispute that Bell Atlantic had already

shared the correct amount at the time of the actual tariffs. It also recognized that"a corrected

sharing allocation for all baskets would mean that some basket indices should rise if others

fall.'·22 It nevertheless found that "the equities or balancing of interests in this case" do not allow

for a correction to the other baskets.23

The Bureau's decision is inconsistent with the Commission's price cap regulations and

the Commission's prior order in this matter. Moreover, based on the undisputed facts. the

penalty imposed by the Bureau's order is incompatible with a proper understanding of the

.. '4eqUltles.-

II. A Partial Correction Would Be Inconsistent With the Commission's Own Price Cap
Rules

By requiring an adjustment only to the Common Line Basket. the Bureau's order fails to

correct the allocation of Bell Atlantic's sharing obligation among baskets, and instead merely

increases the amount that Bell Atlantic must share in the Common Line Basket without

permitting corresponding reductions in the amount shared for the other baskets. Despite the fact

that the total sharing amount was never in dispute. this would have the effect of increasing the

total amount of Bell Atlantic' s sharing for the years in question.

22 Bureau Sharing Order at ~ 17.

Bureau Sharing Order at ~ 18.
24

In particular. Commission action is warranted here because the Bureau's order: i) is in
conflict with "regulation. case precedent" and "established Commission policy:" ii) involves a
question of law or policy which has not previously been resolved by the Commission: and iii)
involves a "policy \vhich should be overturned or revised." ·n CF.R. ~ 1.115 (b) (2).

8



While the Commission has the right to order a refund for a rate that \vas under timeh
~ .

investigation and found to be unlawfuL such a refund must be consistent with the Commission 0 s

then existing rules and regulations. A refund that would "contradict the Commission' sown

theory" of regulation is unlawful.:!5 Here. the Bureau made no etfort to reconcile its order with

the Commission's price cap regulations. In fact the order is inconsistent with these regulations

. I ~ 16m at east lOur respects.-

First, the sharing plan has a'" 50-50 sharing zone' wherein LECs complying with price

cap regulation will be required to share with consumers 50 percent of their earnings between

12.25 percent and '" 16.25 percent. 0,27 If the redistribution of sharing amounts is made only to

the Common Line Basket, the total amount that Bell Atlantic is required to share will increase to

a point well above 50% of its earnings within the sharing range -- more than a 27% increase in

sharing obligations for the most recent year under review. 28

Second, the sharing mechanism "operates only as a one-time adjustment to a single year's

rates, so a LEC would not risk affecting future earnings.,,29 Bell Atlantic distributed the full

amount of its sharing obligation for the years in question. Any requirement that Bell Atlantic

refund additional sharing dollars without an offsetting adjustment to other baskets means that

Bell Atlantic will be obliged to share a second time for past years' earnings.

25

26

AT&Tv. FCC. 836 F.2d 1386.1392-93 (D.C. Cir. 1988).

See also Taylor Affidavit at ~~ 13-20.

Price Cap Order at 6801.
28 Attached as Exhibit 3 is a \vorkpaper that calculates the percentage of earnings that Bell
Atlantic is required to share under the Bureau 0 s order.

Price Cap Order at 6803.

C)
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Third. the sharing mechanism "is created as a backstop to the [price cap] plan as a whole.

not to individual rates or even basket earnings leve!s.·,3o "The plan stresses LEC overall

productivity, and the sharing mechanism is keyed to that unified approach:·
31

If the Commission

were to require a redistribution to one basket. but not to others. Bell Atlantic would have

different sharing requirements for different baskets in violation of this principle.

Finally, changes in the price cap levels are to be based on exogenous cost changes.

inflation or expected productivity growth. 32 Indeed, at the same time the ordered refund went

into effect, Bell Atlantic also significantly reduced rates to reflect the Commission's mandated

increase in the price cap productivity factor. 33 It would be inconsistent with price cap regulation

in general. and the Commission's price cap reform decision in particular, to require a significant

additional reduction based on prior years' sharing obligations when all parties must concede that

the correct sharing amount was distributed in full in a timely fashion.3
.t

III. The Bureau's Decision Is Inconsistent With A Balance Of The Equities

Even assuming that the Commission lawfully could require the sharing amounts to be

reallocated only in part. the Bureau decision does not suggest that it was compelled to reach that

result. Rather, it acknowledges that it is a matter of discretion that is based on a balancing of

Policy and Rules Concerning Rates/or Dominant Carriers, Order on Reconsideration.
6 FCC Rcd. 2637. 2679 (1991) ("Price Cap Reconsideration Order'").
3\

32

[d.

See 47 C.F.R. § 61.45.

Bell Atlantic Transmittal No. 977 (tiled June 30. 1997).

SeeTaylorAftida\·itat41~ 14-15.

10



equities. In reality. even relying on just the issues looked at by the Bureau. the equities in this

case can not support the penalty that was imposed.

Although the Bureau begins its analysis by looking at what it characterizes as a "similar

situation" in the 800 Data Base Reconsideration.35 it nonetheless concedes that the

"considerations in the present case [are] different from those addressed by the Commission in the

800 Data Base Reconsideration.,,36 In that case. after an ordering a reduction in price cap

indices. the Commission rejected carriers' attempts to take prospective advantage of headroom

that they had forgone in the past.37 That is simply not the situation here. Bell Atlantic does not

seek to make a prospective adjustment for past headroom that it had voluntarily foregone.

Rather, the correction ordered by the Commission only now creates the additional headroom in

some baskets. Moreover, Bell Atlantic limited its proposed adjustments to those changes

required to correct what the Commission's investigation concluded was an error. There is no

precedent that suggests that the Commission may not prospectively adjust indices in any

direction to reflect the outcome of an investigation that was begun at the time the rates went into

effect.

Similarly, the Bureau cites FPC v. Tennessee Gas Transmission Co. to support its

decision.
38

In Tennessee Gas. the Power Commission overturned a price increase. and required

35

36
Bureau Sharing Order at ~ 15.

Id. at ~ 17.

37
800 Data Base Access Tariffs. CC Docket No. 93-129. Order on Reconsideration at ~ 17

(reI. Apr. 14. 1997).

38 Bureau Sharing Order at fj 16.

11
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the carrier to refund amounts it already had received through the increased rates.'lI The carrier

sought to offset the required refund with an unrelated increase in other rates. to achieve its

overall authorized return. The Court found that it would violate the tiled rate doctrine to attempt

to recoup the refund on one rate by a retroactive increase in a separate rate.-Io Thus, unlike the

situation here, the subject of dispute was the level of specific unrelated rates following an

unlawful price increase. Here, the issue was a reduction of price indices to retlect a sharing

obligation where the overall level of sharing was not in dispute. Rather than seek to offset a

refund with an unrelated rate increase, Bell Atlantic proposes only to make a single adjustment to

reallocate its sharing obligation correctly, and to treat all baskets alike in assessing the impact of

that change. To the extent an index for one basket is changed, it necessarily produces a related

and corresponding change to indices for other baskets.

Without discussion, the Bureau also concludes that "nothing in our previous designation

orders covering this issue places customers on notice that they could be subject to prospective

rate increases on account of sharing misallocations.,,-ll As documented above, this conclusion is

inconsistent with the actual language of the original designation order. The Bureau was explicit

in that order that the question before it was whether Bell Atlantic must "recalculate its price cap

indices to retlect the change in the sharing allocation.',-l2 That is exactly what the Commission

determined that Bell Atlantic must do, and customers have no basis to claim they lacked notice

Federal Power Commission v. Tennessee Gas Transmission Co., 371 U.S. 145. 147-48
( 1962).
-10

-II

-12

[d. at 153.

Bureau Sharing Order at ~ 18.

1993 Annual Access Order at -l966 (emphasis added).

1:2



of that outcome. Indeed. Bell Atlantic' s largest customer. AT&T. specifically requested that all

baskets be adjusted.-l3

The Bureau also reasons that regardless of notice, "there is no guarantee that those

customers that benefited from the reduced rates arising from the misallocation would be the same'

ratepayers paying the proposed offset.",l-l But of course this is true whenever current indices are

adjusted to correct past events. The customers that benefit from the reduced Common Line

Basket under the Bureau's order may not be the same customers as four years ago. In fact.

because Bell Atlantic's access business then and now is dominated by the three largest carriers.

there must. at a minimum, be a large overlap in customer identity. Those customers are now

receiving a windfall under the Bureau's order. Moreover, customers in the other baskets also pay

a CeL charge. so that the net effect for a full correction of the sharing allocation is that such

customers would come out even, regardless of whether or not they were around in 1993.

The Bureau also places weight on its conclusion that Bell Atlantic and Pacific Bell

"chose to disregard" the directive in the Bureau's 1992 access order that sharing be calculated on

the basis of "total basket revenues.,,-l5 In fact. the companies were faced with a choice among

conflicting interpretations of what was required. Had Bell Atlantic originally included SLC

revenues in its distribution calculation. it could have been subject to a claim that it was violating

the requirement that the calculation be done on a cost causative basis.-\6 As Dr. Taylor

-\3

-l-l

-\5

-\6

See Exhibit 2.

Bureau Sharing Order at ~ 18.

Bureau Sharing Order at ~ 16.

-t7 C.F.R. § 61.-t5(d)(-t).



demonstrates, the effect of that methodology is to '"weight disproportionately the remaining

services in the common basket namely the CCl charge."·-I7

Indeed, the Commission itself did not make an immediate tinding of a violation of the

1992 order. but instead concluded that '"there is sufficient uncertainty to warrant investigation of

Bell Atlantic's PCI adjustments:,-I8 That investigation took four years. Had the Commission

concluded its investigation within the fifteen month statutory period, Bell Atlantic's sharing during

that period was so small that its liability would have been approximately one tenth of the refund

-19amount that resulted from the later order.

Conclusion

The Commission should clarify its original order, reverse the Bureau's interpretation, and

mandate that any correction of the 1993-96 sharing distribution be made to the indices for all price

cap baskets.

Respectfully submitted,

Edward D. Young, III
Michael E. Glover

Of Counsel

July 25. 1997

~-~'
Edward Shakin

1320 North Court House Road
Eighth Floor
Arlington, VA 22201
(703) 974-4864

Attorney for the
Bell Atlantic Telephone Companies

-17

-18

Taylor Affidavit at ~ 10.

1993 Annual Access Order at 4966.
-19

The liability for that period was $3.5 million (25% of the sharing redistribution liability
associated \vith the J994/95 tariff period). See Exhibit 3.
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Institute of Technolog.y) and at r~seJfch l)rganiZJlIl)lb 111 the telecommunications Industry

(including Bell Laboratories and Bell C,HllJl1Unicati"ns Research. [nc,1. I ha\e participated in

telecommunications regulatory proceedings before stJtc publil..' scr.-ice commissIOns :1I1J the

Federal Communications Commission ("FCC') concerning competition, incenti\"e regulation,

price cap regulation, producti\"ity, access charges, pricing tt)r economic dlicienc\'. and cost

allocation methods for joint supply of \"ideo, \"oice and data sef\ices on broadband net\,..orks, :\.

copy of my vita was provided as an attachment to my aftida\'it tikd on behalf of Bell Atlantic and

other parties in CC Docket \io. 96-'+6 on A.prj[ :6, 19CJf1.

I. BACKGROL:'IiD A:'IiD SL'\t\tARY

3. In its Memorandun1 Opinion and Order in l'C D,)d.et \/os. ':)3-193 :1I1d 9'+-0:'. the

FCC resolved most of its open investigations of price cap issuL'S arising in the tt)ur annual access

filings that have occurred since 1993. Among other things. thL' N93-96 .-!eeL'SS Tarift' Order

found that Bell Atlantic allocated its earnings sharing adjustment to its price cap baskets

incorrectly. The price cap rules specity thJt the customer share (including. interest) is to be

refunded through a one-time reduction in the PCI for the next rate period, calculated in the same

manner as other exogenous changes. 2 Section 61.-+5( d)\.+) llf the Commission's Rules specilics

that exogenous changes should be allocated among the Itlur price cap baskets on J "Cl)St­

causative" basis. The 1993-96 ACCl'SS Tariff' Order fllllnd that BL'll Atlantic' s allocation-hasL'd

lm revenue from carrier al.:cess sef\'ices (omitting subscrihcr line re\'enud--\\as ilKOITL'ct in ih

annual tilings for 1993 through 1996. .\s a result the! ()in-Wi ,kc'l'ss Tarift' Orela directs Bell

.\tlantic to correct its allocation, re\'is~ its indices J.nd imrkmL't1t refunds so that its pricing limits

:In lh~ \1Jlt~r uf ]<N~ .\nnu,11 ,\cc~ss Lmlf Filing,. l..iSF OrJe, ~"Iil\'i:,\lice "lling,. \994 .\nnuJI ,\cCe~, Llrltf
Filings. 1995 .\nnuJl.\cc~ss T,lritfFlIlTlgs. Illllfl.\nnual.\cc<:ss l.lr:tll:lll1c!s,\fenllirUndllnl (}fllnllill ,iIld r)rd,'r,
CC D\)(~el '.;\)S ll~-I ll~ 'P:'.I,e :. P.ln :: I .II1J \I.~-h' ,:k~h<:J .\:'1': ,"1- .:,<: "1 ,)q~-llfl .\C\:esS Llrltl' I IrJ<:r"l

- \\)Ii\:\ .II1J Ruks 1..'\'J)C~':':1::1': I{,lk, I'"~ \)":'1:11.\:" ",::":e,..; "
,"IFe P;lC<: \..',1[' \ \,Jer',



The specitic adjustments outlined in the- UrJI..'r. hl)\\\.'\Cf. Jt) Ill\! ,lL'L'omplish these h!oals,

4. From an economic perspective. Bell Atlantic' s method of allocating its sharing

adjustment among baskets in its 1993 to 1996 taritTs was r\.'~lSlmable and returned the proper

sharing amount-half its earnings between 12.25 and 16.:~ p\.'n:ent-to its interstat\.' customers,

In addition. Bell Atlantic's allocation method appears !l) ha\'e been consistent with the

Commission's 1991 Annual AccL'SS On/a oec.:llIse it ,IliL'L',lll'J adjustments tv price limils

proportionally across services on a cost causatiw oasis. r.:llhL'r Ilun targeting reductions to Sl.'r\ IC\.'S

according to productivity gro\\1h or other criteria. The CommhSllln has concluded. however. that

Bell Atlantic' s allocation method was \\Tong and should hI.' L·,'rrected. The purpose of this

aftidavit is not to second guess that conclusion. Rather. this ,llliJ~l\it explains from an economic

standpoint. the proper \vay to correct the sharing allocatillll I" cl)mply with the Commission' s

order in order to ensure that the correct amount is shared \\llb interstate customers clI1d the

efficiency incentives established in the price cap plan are presl'f\ ed,

5, As r explain below. implementing the 1993-<)(5 Access TaritfOrder should entail no

aggregate refund obligation for Bell Atlantic because interstate customers. in total. already

received precisely the earnings sharing adjustment to \\hich thl..'Y were entitled. The N<J3-<J()

Access Tariff Order. however. sets out a method for calculatll1~ .I refund liahility fnr haskets that

receiwd too little sharing adjustment: hut Joes not SPl'cit~ it,·\\ t" calculate thl.' ,)tfSl.'llll1g dfed

for the baskets that recei\'ed too much, 1f Ihe "rder \\ ere 111Icrpreted-incom::ct\y fn)m ,111

economic perspective-to mean that Bell .\tlantic shoulJ incur ,l ilabllity tl,Jr lIs incurrect unJer­

allocation of the earnings sharing adjustment t,) the C,)l1l11wn Ime hasket but nut ()tlset Ihal

liabillty with the incorrect ,)\er-allocati,)n "t' the earnings ... h.lI'!ll:': ~lJjustment (" the Ihree ,,(her

,'(/i)3_ '{n L...'~.~\, r~Jr.l!t( )r.:'L'r. f' :l) r\\l) ,~"':".. l."l::r::'::ih .1ft: :--:,,\',llr'.:J ~\) j~ ..:

;,ll,,~ j i I J rt.·n~1 ..1nl'n! JJ'~J..;t;;~i..';~I :\) ...·{'r;l.·\..': .> l)~'; --:;j.j ,<i:i..'r :""r:\.:,:'_

::~\~~) I}CI,. "BI, ,II1J IlL\'\iI11UI11 c·U
',,) !Iut !h,l,,: PCl-; ,Ire ',\ILl! II l\lIld
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rules since It would rcquirc Bdl .\tlanu( tl) -;har~ I1h)r~ ll~ [,lui than is r~quir~d ...lI1d \\ould

r~present bad ~conomic policy. Th~ ~cnnnmic cnnse'quencc \\()uIJ he bad for cusrome'rs because'

changes in the price cap rul~s after th~ fact would undcn:ut the 111(-:ntives the rcgulated tirnl has

under price caps to lower costs. expand demand and (generall: I 1\) increase productivity grm\1h.

It would also mean that some cusromers \.\-ould rec~iw an Ul1\\ alTanted windfall since the correct

amount has already been shared with customers.

II. BELL ATLA:\TIC'S PREVlOl'S ALLOc.nIO:\ WAS CO ..... "hTDiT WITH THE ECO,,0\1IC

PRI:"iCIPLES l':\DERLY1:\G THE CO\I\1ISSI0,,'S J99~ .tUESS T~R1FFORDER A"O

RETl'R..~EDTHE CORRECT SHARI"G A\tOl:\T TO (TSTO\IERS.

6. In 1990. the FCC adopted a price cap plan for th~ ~'~;lIlation of the interstate ser.ic~s

of local exchange carriers. Th~ plan id~ntitied four bask~h ,11' -;~r.'ices (common line. tranic

sensitive. special access and interexchang~) and adjusted tl)l!f rrice cap indices independ~ntJy

(one for each basket) using a formula that combined national int1ation. a single productivity offset

(X) and adjustments tor ~xogenous changes in costs.~ By r~placing traditional rate of return

regulation with price cap regulation. the Commission sought to correct the incentives under \.vhich

regulated local exchange carriers operated. essentially breaking the link between accounting costs

and service prices. At the same time. the Commission instituted an earnings sharing and backstop

mechanism to mitigate th~ ~ftici~ncy losses from possible ditkrences in prices and costs and to

introduce a self-correcting mechanism into the plan.

7. The ~arnmgs sharing and backstop mechanism \\ a-; triggered by \?arnings for th\?

aggregate of all interstat~ s~r.ices in all four price cap bask~h, (her-earnings \\en? r~turneJ by a

one-time (one year) reduction in the PCl !'l)r each basket. \\h('r~ th\? sharing amount "as t() be

changes were al10cat~d to baskets, For g~nerJl \?\ogenolls L', ,-.t I.:hang\?s. the ~conomj( mtent (ll

this requirement W3.5 to tie as tightly as possibk e\ogenl)lh 1..1~,\l1ges tn costs for a ser\\ce tl)

rht: rlJn ~ll,)ll ~jentlt~~J ::-ef\ !~~ ..:.It ..';'t.1r::.> .Il~-': ,,',"~"I\.',l:-:·;l.._'r;c') \, il:1:i: ,~ ~ ~>~., \ :~\)')C ~r1(e ...:ha!1~t.:'') '.'l:rc >;~~:t~.j ~>

'Jrrcr anJ ~\)\\ci ~r~...:..: ~"'~i;~J') Jf'.ll:r,J J ,,~:t"\!i';JI..·\ : :..,;.:...::...• .., ... .1::1.;'...1 :::l' '-_';-', __' ") ::.~~ Inlh?\ (.. ....:.BI .. I ,,\hl ...'h :n\)\cJ \\\th
',he !)C! ..:11,111,"': :,'r :,ll.'h ~.I,f..::
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together. Similarly, for the speciJ,1 CJ,Se \)l' sharing. ~lSslgnnh.'!~l \,1 the wtJ,1 amount to each hasket

on a cost-causative basis is also d~sirabl~ b~caus~ it tends t\) 111\)\ e sa\ic~ pric~s in eJCh bJSket JS

costs change in that basket.

8. In its 1991 Access Tari/t" Order. the Commissl\'11 detennined that re\enues in each

basket could be used as a proxy for costs in each basket: "hecJuse rates are set based on costs,

revenue should equal costs." From this reasonable appr\'\lm~ltion. the Order concluded that.

because revenues in each basket approximatdy eqllJ.l COSh i11 \..'ach basket. allocating exogl..'nOllS

cost adjustments to the baskets by revenue was. in effect. ~m allocation on a cost-causal basIS.

Because price limits for the different baskets \vill generall:- 1111'\1..' in proportion to the change In

costs. such an allocation broadly comports with the ecOn0l111-;l' ~ notion of a cost-causal allocation.

9. \Vhile this method is generally correct. the L\ )111111()n line basket reqUlres special

treatment under the assumptions of the I f)<)] .,~nm/(/I . lct'L'\ \ ()nla in ord~r that ~I revenue-based

allocation achieve a cost-causative result. The issue here is Jlt'ferent from that addressed in the

1992 Annual Access Order. In that Order. the Commission declined to allm\' price cap LECs tl)

target sharing allocations to baskets depending on the degree to which services in the hasket

contributed more or l~ss to the productivity gro\\1h that !eLl ttl the earnings sharing adjustment.

The Commission detern1ined that producti\ity gro\\1h 111 ill :nterstate ser\ices i~ r~~polblhk t~)r

an aggregate earnings sharing requirement anJ th~rdl)r~ tlut .1:1 Int~rstat~ ~ef\ice~ shnlllJ henetit

proportionately from the sharing :J.Jjllstment." (ji\en. then. that the objective \)1' the all\)(~lti\)n

method is to reduce price ceilings for all interst;:!te ~ef\iC~-; in the same prop\mion. the (\'l11l1ll)11

line basket requires speci:J.1 treatment if sharing amounts Jf'l.' ~l' he allnl.'at~J (nrrectl\ t'r(\m ,ill

economic standpoint.

;IN:~I1I1/1u! kL'c'.\\ ()r,/,'I'. - FCC R~J ,It 4-~: \, ,h~ C,'mll)('11 l',\," .. ' :L,c:.Iu \h)teJ.",dlo(.It1Ilg. -;I1JrIIl~ ,mJ l\)\~

<:nJ ,\\,Jiu-;tl11<:l1t,; 111l the r,hh \·t' :'~!.ltl\~ 1'.1-10.<:1 r·c:\ C::,I:C:-; '11l h [ ~:I"l' . , ",'n.; \~ II/] [h<: ':'\1.lI, "(111<: (',11111111,-;\\)[1',

rricc cap plJn" ,UiJ :hJ~ ,',h:n J:1 J:~I.) .... ,l'.. ,'n' :>.,;<'-.'::~ "\ .:~) .. :-~'~~j~IH ~~l~lt ~h:..· '::.Ir:n':2 ,.\("'ll~Jll~)fl he

,..'~lIcuLltcJ \"In ::11..:' ;""I ..hh '\(:lltJ: .!~L..';'~J:''': -..... ~~-"' " ...> !I'J,':,... . ,'- - \("C' RLJ Jt _~-~:w-:'~
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10. The probkm is that tht: Cl)!11!11l)n line hasKet rccI \\ -:r" costs aSSlKii1tt:d \\ ith ,I :-ilngk

net\...·ork dement (the loopl bur historically has cnntatned r;lk'~ I;\r two different Sef\lCes. l:nd

users have paid subscriber line charges C'SLCs") lm a monthl: b,lSIS lor each of their lines. while

interexchange carriers have paid the carrier common line ("eeL") charge for every minute of

interstate switched access. A second problem is that the SLC~ are separately capped under the

price cap plan and cannot move as the PCI tor the common lin\,.' bJsket mo\'es. Thus. changes in

the common line PCI do not impact common line sef\'ices (,lJuall:: rather. they impact only the

CCl and the price interexchange carriers pay fix switched ,ICCc-;" "cf\ice. Giwn the wn"traint nn

the SlCs. the object of any allocation nf sharing adjustmcnh to the baskets should bt: tl)

approximate as closely as possible. the pric\,.'s {Of rrice limihl 1"lf services that \\ould pertain If

there \vere no restrictions on the SLCs. Sincc. by i1SSUmpUl\n. [:1C sharing adjustment rdlecls a

reduction in costs of all services by the same proportion. wc \\ ,1 u1J like to see elJual proportional

reductions in prices (or price limits) for all services. Such.lI1 .1I10cation would minimizc the

distortion caused by the constraint that SLCs neither rise nl)r fall In response to changes in costs.

[n contrast. the effect of allocating a sharing adjustment on the hasis of total common line ren~nuc

would be to weight disproportionately the remaining services in the common line basket. namely

the CCl charge.

11. Consider a 10 percent exogenous cost changc-liKe a sharing adjustment-that

retlects a proportional reduction in all C~)sts and shl)ulJ therefore reduce all price limIts

proportionally. Suppose. for simplicity. the re\'enue share I\!-.:.l,,·h basket \\as 25° <) and halt' the

common line basket corresponded to SLC rc\enue anJ h.ll1· l,' tTL rewnue. It' the rcductil)n

were allocated across the price cap baSKets usin~ all rL:\L:nll-:~ IIIKluJing SLC re\cnuc). PCh

would fall by 10 percent in each baSKet. lll)\\ C\er. priccs \\, 'l::,i :,ut chan~e in thl)-;L: rfnpl1nil11b

because in the common line baSKet. the CU. \\l)ldd raIl r\ ~i I

ThiS is thc c'c\1I1lH11JL' rC;hl\11 rh.ll J...'\ I.HJl1~ r"r,)1)) .J;) .1,1)" ...·.)[/\)11 1';hc,:"

CclIT<:Ct ,1rrrl),lCh \\ h ,),,: ,111 .tttcmrt \\' ,\l"\C,Il<: ::)c ,h,lfll1," .tJI'.J<:~· ,"

"1..)111": ;l\~t1\.'n "it' Jh1"'\r()~"'\~)n:\\Il,l1:': :·,..·"'!,1C ... ,':-': '::- "'~' ;':-\\"L:l".:',\ :~> ~:', '.','
j ...... ~'\,. F.:r'f,f{,lr./L'/" R.lt:~ ..·r.·: ,-. _~ ·~c,."~'''''.lr'. L:.<:'~l·:~: .~ ,:>_, ,:,

['\,.'[cent Jnd SLCs \\(luIJ remain

':, c,\l1ll1lun Imc h;tsh.c( rc'\cnuc h th ...'

:'rll[Jl)r11lll1.lt<:h III r--;hKcl, 1,,11\1\\ 111~

'.... .1.') r~~l'(~(d ;n ',!Ii.: ',")_' II,lJ!;/,,'.
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constant. This r~duction would distort the rdatll)l1ship ~1I11l111:; N1(eS and costs across the price

cap baskets: for ~xampl~, switch~d acc~ss prices \\l)uld fall h:- I1wre than 10 percent while special

access prices .....ould fall by exactly 10 percent. t'nder these assumptions. assigning the exogenous

cost change to baskets by revenue is not cost-callsati\'l;~ and rlltentially distorts interexchange

carriers' choices of access services, In contrast. if SlC rewnucs Jre ignored in the allocation. the

CCl and the PCls for the remaining (non common line) bask\.'b ti11 by the same aml)unt ( 11.-+

percent of revenues less SlC) so that the r~quirem~nt that "l Cs remain unchanged do~s not

distort the proportional price reductions among sen iCes in ..Ii IfLl\.'11t haskets, such as s\\itched and

special access.

11, As the above discussion d~monstrates. th~ mcthlld employ~d by Bdl :".tlantic to

allocate sharing was reasonable from an economic standpoint. \\ ~lS consistent with the pre\ious

Commission determination that an earnings sharing JdjustmLnt should be spread propnrtionall:

across all services. and \,·;as also consist~nt with the obi~ctl\CS \11' the Commission's priCe CJp

rules. Given that Bell Atlantic's method of Jssigning the shanng adjustment on a cost-causatm~

basis has been determined to be incorrect. the question has becom~ one of how its PCls, SBls and

CCl should change to correct the ~rrors in the 1993-1 (Nfl tilings and how refunds of

overcharges-if any-should be calculated and impl~ment~d.

III. O:"lE-TI\1E CIH:"IGES TO REFl':"ID (hERClI.\RGES\J~rt -"'W\RR":"ITED.

13. Subsection e nf th~ I <)f)3-lJn ,·lcl'ess Tu,.,!! ( )""11' ~\.'ls out lmly part of the reqUlrcJ

calculations to correctly det~rmine th~ amount of any "refund tl) ,customers all amounts. plus

interest. collected as a r~sult of o\'~rcharg~s,"~Basically, the rllnll)n l)f the calcubtion included in

the ord~r would dassit~ a custom~r as '\)\ercharg~d" It". ~It luit-: ear periods from 11N~ through

1996. ~my API ~,ce~ds its corresponding pel. ~ll1Y SBI excel.'d~ :b upper limit l)r an: l"C "[. rate 111

eft"ect exc~~ds th~ mJximum eeL utc, I"hc \lrJer Jl)CS IIll\. h, \\\(\ l.'r cxpressl: set l)llt the rest \)1
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the calculation required co correctly Jeter1l1111e the ,1l11lHlnr ,11 .l!l\ ovc-rchargc- tl) he rdlll1l.kd

through a 1997 one-year exogenous cost change.

14. To fully adjust for the changc- in allocation mc-thoJ. the Commission must include

an equivalent adjustment to reflect the amount of sharing l)\ l.'r-Jllocated to the remaining three

baskets. Each basket. calculated independently. should have a ill1e-time adjustment Il) its pcr. to

reflect such a change.
9

\Vhile the customers for services in rlwse baskets also pay eCl charges.

they benefited from the additional sharing that was J,llocated ti) them by virtue of the exclusion of

end-user revenues in Bell Atlantic's original allocation to the CC'! Basket. If the Commission has

determined that Bell Atlantic should be required to correct felr the impacts of such exclusion. all

such impacts must he addressed. To Jo otherwise. as eXpLlll1L'd l,elm.... would he to dislort the

tinal sharing amounts so that they \... ould not be consistl..'rH \\ Ith the Commission' s re\ised

allocation method. or with the price cap rules in general.

A. Performing only a partial calculation would distort the incentives in the price
cap plan.

15. In contrast to the correct method for reconstructing Bell Atlantic' s indices,

performing only the portion of the calculations set out in the .mler would effectively require Bell

Atlantic to share a larger portion of its earnings in each of thl.' >l.':lrs 1993 through 1996 than the

anlOunt called for in the price cap plan. It is generally recognl/;.'L1 thJt the sharing of eJrnings hJS

deleterious eft~cts on the incentives for regulated timls tl) n:Ju«(' costs and expand llutpuL 1
" Tu

the extent that the refund cJ,lculation \\ere perfomled in ,I \\ay that increases th~ sharing

obligation of the regulated tim1. it r~du(~s the lim)' s il1(<..'l1t:\ ~s tl) und~rtJ,k..: a(li\iti~s that

1l1cr~as~ t:J,m1l1gs.

asymmt:trically-r~ducing s\\itch~d a(c~ss rrIC~ limits 111\'r..: 'lun pmpnrtinnat~ly :ll1J sp..:(i~\1

access and interexchange pric~ \imi ts kss than pwpl)[\illn:lt<..' l\ ~ I'urth~r J iStL)[\S il1(enti \..:s t'rllm

fh.: r':~lIlt 111,1\ b.: ;,l .:r;,?Jl.: ,hjJ:t:"I1~li JI't~lI~':-: :---:1\\<:<:11 ,11,: !'Cl.II1J "': \,)' ','r ,11l1~': bask-:h l.·,'I1Slst-:nt \11th th.:

f1r1l..::: LJP rule"';,.J ~JrrJ:...>r I' r"r~c' :~) JJ"thr H..: ;"'r:L·:.:-" '.:;' ,<" '-~()"\ ~1. 'I) :{)n...:: :(1 :1(\t l'\t.'l't.'J !hl' PCI


